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DEQ S AN AND CREER
n August 12, 1981, Admnistrative Law dficer (ALO

Kenneth d oke i ssued the attached Decision in this proceedi ng.y

Thereafter, Respondent and the Charging Party each tinely filed exceptions and
a brief in support of exceptions.

Pursuant to the provisions of Labor (ode section 1146, the
Agricultural Labor Relations Board (ALRB or Board) has delegated its
authority inthis matter to a three-nenber panel.

The Board has considered the record and the ALO s
Decision in light of the exceptions and briefs of the parties, and has deci ded
to affirmhis rulings, findings, and conclusions only to the extent that they
are consistent herew th.

Facts

Negoti ations began in January 1979 between the Uhited FarmVrkers
of Arerica, AFL-A O (UAW and Respondent wth Paul ' Chavez as the UFW

negoti ator and Tom Nassif as negotiator for

Y During the hearing in this case, charges nunber 80-CE 156-D, 80- C& 157-D
and 80- (& 164-D were settl ed.



Respondent. A nunber of |anguage proposal s had been exchanged by the tine
that Aon Smth took over negotiating for the UFWin Septenber 1979. However
little progress had been nade.

h Novenber 5, 1979, the UFWsubmtted its first conpl ete proposal
to Respondent. The Conpany responded wth a conpl et e counter-proposal on
Novenber 7, 1979. Both proposals drew heavily fromthe Sun Harvest contract
negotiated earlier that year between the UFWand Sun Harvest.

O Novenber 15 and 20, 1979, Nassif had of f-the-record di scussi ons
wth Aon Smth and UFWchi ef counsel Jerone (ohen regardi ng the Sun Harvest
contract. Nassif queried whether the Unhion was offering the Sun Harvest
contract. Nassif stated that, if so, the parties should cut through all the
fornalities and attenpt to reach agreenent on the Sun Harvest proposal. A
bar gai ni ng session was hel d on Novenber 17, 1979, at which tine a genera
di scussion of the Gonpany's counter-proposal was held and the Uhion recited
the articles on which they believed there was agreenent. Anot her bargai ni ng
session was hel d on Novenber 20, 1979. Very little evidence was presented on
the record as to the events of this session. There were no further neetings
held until January 15, 1980.

The record is again scant as to the bargai ni ng session of January
15, 1980. A bargai ning session was hel d on January 24, 1980, at which Smth
and ohen inquired off-the-record as to whet her Respondent woul d accept the
Sun Harvest agreenent, with the addition of a cotton differential and hiring
procedure other than the hiring hall in Bakersfield. These additions had been

previ ousl y
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opposed by the UFW Smth and Gohen specifically asked Nassif and Don Andrews
to discuss this possibility and to get back to them There were no further
negoti ation sessions until April 15, 1980.

h February 12, 1980, Don Andrews, the conpany pri nci pal
responsi bl e for labor relations, dictated a cassette tape, which was
transcribed on February 13, by Nassif. Noting gaps or |ong pauses on the tape
itself, Nassif contacted Don Andrews and inforned himof the 'gaps'. MNassif
then gave the transcription to Don Andrews to check and nake necessary
corrections. Andrews reviewed and corrected his copy of the transcript, which
had i ndi cat ed acceptance, rather than rejection of Sun Harvest articles 44-47.
Andrews al so indicated that there were no gaps in the tape. Andrews sent
Nassif a phot ocopy of the corrected transcription; however, Nassif did not
check the returned transcript for corrections .

Nassif testified that he used the origi nal uncorrected
transcription, along wth Andrews' comments and previ ous proposal s and
agreenents, to conpose a March 21, 1980, letter to the UPW This letter
constituted Respondent's counter-proposal to the UFWs January 24, 1980,
proposal regarding the Sun Harvest contract. This counter-proposal was nail ed
to the UFWon March 21, 1980, wth a copy to Andrews, incorporating approva
of articles 44-47 of the Sun Harvest contract.

The proposal was received by the Whion on March 24, 1980, and
answered on March 25, 1980, by Ann Smth who expressed encouragenent at the
novenent in the Gonpany' s bargai ning position and specifically nmentioned the

novenent on Sun Harvest' articles 45 and 46.
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An Smith testified that she believed that March 21 letter to be the |atest
Gonpany proposal because it listed the Gonpany' s position on various contract
terns including changes in the Gonpany' s position. She testified that the

Lhi on bel i eved the Gonpany was changing positions on articles 44-47 wth the
intention of noving the bargaining forward. TomMNassif testified that he too
sawit as a ngor nove by the Conpany, that it was a good sign in that the
parties had been stalled for sone tine.

Don Andrews received all this correspondence, but after reading the
first paragraph of the March 21 letter, put it inafile and did not nake any
detailed analysis of it. Andrews stated that he did not anal yze it because he
had al ready spent a ot of time wth Nassif on the draft, had sent Nassif the
corrected draft, and felt that that was sufficient. Andrews did not expect to
find anything different in the letter than was in his draft. Andrews further
testified that he did not read the Unhion's March 25 response whi ch drew
attention to the mstaken articles. Rather, he put it directly into his file,
wWthout reading it, stating that he did not usually read letters that cane in
fromSmth because they were real |y addressed to Nassif, and Nassif was
handling the affairs.

At the next negotiating session on April 15, 1980, Smth went
through the Gonpany's March 21, 1980 proposal, itemby item including
articles 44, 45, and 46. The Whion, relying on the Conpany novenent in the
March 21 proposal, changed its position by offering a ten cent cotton
differential, a significant concession since the Lhion had, to this point,

i nsisted on an equal wage scal e
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inall job operations in all crops. A though both Nassif and Andrews were
present, neither nmade any comment at the tine regarding any error. Andrews
took extensive notes during this session and pl aced question nmarks next to
articles 45-47 of the Sun Harvest contract.

Nassif and Andrews then net in caucus. Andrews testified that it
was at that point that he raised the i ssue of mstake or error wth Nassif.
After caucusing, Nassif and Andrews returned to the session and di scussed t he
next neeting date. Neither Nassif nor Andrews nentioned to the Uhion at that
neeting that there was any question or problemwth Smth's careful outlay of
the status of each article. Thus, the neeting was concl uded w thout nention
of the error.

Nassif testified that when he and Andrews went back to Nassif's
office after the negotiating session, Andrews told himthat Andrews coul d not
under stand why Smith bel i eved they had reached agreenent on those articles.
Nassif told Andrews that there was agreenent on the basis of the tape and
transcription and that Nassif had nade the March 21 proposal, accepting those
proposal s. They then went and listened to the tape in Nassif's office and
Nassif then realized that there was a m stake.

Nassif called Smth that afternoon, apol ogi zing and i nformng her
of the error and howit had been nade. Smth could not believe that such a
m st ake was possi bl e, given all the correspondence and di scussi on of these
issues. Smth further stated that this mstake was unacceptable to the Union
and would result in an unfair labor practice. Nassif immediately offered to

allowthe
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Lhion to wthdraw their concession on the cotton differential that was nade in
reliance upon the mstake. Smth reiterated that the Union woul d hold the
Gonpany to their position, pointing out that Andrews had been sitting there at
the neeting as she specifically listed the articles wthout batting an eye or
indicating any problem and it was just too hard to believe. Nassif tal ked
wth Smth a second tine that day on the phone and told her that a mstake
this obvi ous coul d have only happened by i nadvertence and was not intentional .
Smth then net wth nenbers of the enpl oyee negotiating conmttee, and
coomttee nenbers were angry and di sappoi nted with the "illusion" of progress.
O April 21, 1980, Smth net wth Nassif. Andrews, for the first
tine, was not present, due to weather conditions. Nassif again apol ogi zed and
expl ai ned agai n the events which caused the error. The enpl oyees present
communi cated their disbelief and di sappoi ntnent and asked Nassif if there
still could be trust between them Nassif said he thought so. As this
di al ogue continued, Nassif becanme increasingly hostile to the workers,
accusi ng the Uhion of deceiving the bargaining coomttee. Nassif finally
stood up and left the neeting.
A though nunerous |etters were exchanged, no neetings were held
fromApril 20 until Cctober 7, 1980. The UFWattenpted to set up neetings,
but no neetings took place due prinarily to Nassif's schedul i ng probl ens.
During the April-Qctober 1980 tinme period, no new proposal s were nade or
agreenents reached. S mlarly, no progress was nade at either the Qctober 9,

or (ctober 28, 1980, neetings. General Gounsel and the WFWattenpted to of fer
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evi dence of these bargai ning sessions. Respondent objected as to rel evancy,
stating that the only issue was whether there had been a m stake, and
therefore that subsequent bargai ni ng sessions woul d not shed |ight on
Respondent ' s posture on April 15, 1980. The ALOagreed initially, but |ater
al l oned General (ounsel to put on limted evidence of these bargai ni ng
sessions. The result is that the record is not fully devel oped as to these
bar gai ni ng sessions. However, the record is clear to the extent that no
progress was nade after the April 1980 w thdrawal of articles 44-47.

D scussi on

The UFWargues in its exceptions that there was no mstake, and
further, that the retraction was nade to prevent agreenent, not to correct an
error. Respondent argues that the retraction was based on an honest m st ake,
and that, since there was good cause for retraction, there is no evi dence of
bad faith.

It is well established that wthdrawal of tentative agreenent on
bar gai ni ng proposal s, w thout good cause, is evidence of bad faith bargaini ng.
(Arerican Seating Gonpany of Mssissippi v. NNRB (5th dr. 1970) 424 F. 2d 106
[ 73 LRRMI 2996]; Wdpl es-P atter Gonpani es and Chauffeurs (1974) 214 NLRB 483
[88 LRRM 1176].) However, the record in this case establishes that the

m scommuni cat i on between Respondent and its negoti ator caused a genui ne m s-
take, and was not as the WFWcontends, an effort to intentionally mslead the
Lhion. Ve therefore find, in the isolated context of Respondent's Mirch 21
proposal, that Respondent had good cause for wthdraw ng its proposal and did
not renege on a tentative agreenent. V¢ are not persuaded, however, that

Respondent ' s mi st aken
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proposal of March 21, 1980, was consistent with the duty to bargain in good
faith.

A conpany' s good faith nay be tested by considering
whether it woul d have acted in a simlar nanner in the usual conduct of its

busi ness negotiations. (Reed & Prince (1951) 96 NLRB 850, 852 [28 LRRM

1608].) That is, a conpany nust treat the bargai ning obligation as seriously
as it would any ot her business transaction. The failure to devote sufficient
tine and attention to the bargai ning obligation has been found to be

di sruptive and in derogation of the collective bargaining process. (Harry R
Pickett (1969) 174 NLRB 340, 342 [70 LRRM 1189]; Henet Wiol esal e Gonpany (Cct .
28, 1978) 4 ALRB Nb. 75.)

In the instant case, it is evident that there has been negl i gence
on the part of both principal Don Andrews and negotiator Tom Nassif.
Respondent denonstrated a | ack of seriousness toward the negotiations by
failing to check its own proposal s for accuracy and by paying no attention to
comuni cations between its negotiator and the UFW V¢ find that Respondent's
inattention to its own communi cations wth the Ui on evidences a | ack of good
faith and sheds doubt on the seriousness of Respondent's desire to reach

agreerrent.gl VW do not find, however, that this incident, whichis

2/ Menber McCarthy dissents fromthe mgjority's finding that the
mstake in question resulted fromnegligence and thus constituted bad faith on
the part of Respondent. There is no question in his viewthat had Respondent
reviewed inits entirety its copy of a 'letter witten by its negotiator to
the UFW it woul d have detected that its intended response to the Lhion's
contract proposals was erroneously reported. Nor does he doubt that such
m st akes rmay have

[fn. 2 cont. on p. 9]
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only a part of the I ong and conpl ex bargai ning history between the parties, is
sufficient initself to prove that Respondent was bargaining in bad faith

overall. W& have stated that a finding regarding bad faith bargai ni ng nust be
based on the totality of the circunstances of the negotiations. (0. P. Mirphy

Produce . (Qct. 26, 1979) 5 ALRB No. 63.) This case presents too few

circunstances to support such a finding.
RER
By authority of Labor Code section 1160.3 the Agricul tural Labor
Rel ations Board hereby orders that the conplaint herein be, and it hereby is,
dismssed inits entirety.

Dat ed: Septenber 15, 1982

HERBERT A PERRY, Acting Chai rnan

JG-N P. MOCARTHY,  Menber

JEROER WADE  Menber

(fn.2 cont.)

consi derabl e i npact on the bargai ning process. However, he recog

ni zes that honest mstakes and m sunder st andi ngs do occur, notwth-
standing the best intentions and efforts of the parties, and
therefore need to be eval uated agai nst the particul ar facts of each
case. He finds no basis for the majority's inference that Respond-
dent woul d not or coul d not have nmade a conparabl e error in conjunc-
tion wth its other business matters. Mnber MCarthy woul d al so
"find that the ALOs reliance on Respondent’'s past invol venents wth
this Board and his nunerous characterizations of Respondent, which
have no support in the record in this proceedi ng, were unwarrant ed
and injudicious. (Farah Manufacturing Go., Inc. (1974) 214 NLRB 304
[87 LRRM 1323].) '

8 ALRB Nb. 64 9.



CASE SUMVARY

Sam Andrews' Sons (URWY 8 ALRB Nb. 64
Case Nos. 80-CE 156-D
80- C&- 157-D
80- CE- 164-D
80- C& 203- EC
AODEOS (N

The ALO found that Respondent viol ated Labor Code section 1153(e) by failing
to bargain in good faith when it wthdrew agreed-upon proposals. The ALO
found that Respondent's agreenent to said proposal s was due to a clerical
error, but that Respondent failed to exercise due care in checking its
proposal s for accuracy and paid no attention to communi cations fromits own
negotiator and the Lhion. The ALO ordered nakewhol e fromthe tine of
Respondent ' s w thdrawal of said proposals on April 15, 1980.

BOARD DEO S ON

The Board adopted the ALOs rulings and findings as to Respondent's |ack of
attention to the bargain process, as evidenced by its mstaken agreenent to
certain Lhion proposals. However, the Board found that Respondent's ni st ake,
t hough evi dence of bad faith, was insufficient by itself to support the

concl usi on that Respondent was bargaining in bad faith overall. The conpl ai nt
was therefore dismssed .

A though Menber MCarthy concurred in the result of the najority opinion, he
dissented fromthe finding that the mstake in question resulted from
Respondent ' s negl i gence and thus constituted bad faith.

* k%

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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STATEMENT GF THE CASE

This matter was heard before ne on January 27, 28, February 2, 3, 4,
5 11, 18, March 3, 4, 6, 11, 13, 1981 in Del ano, Bakersfield and H Centro,
Galifornia. A conplaint was filed and served on Decenber 2, 1980, based on
the first three charges, and an answer was filed on Decenber 11, 1980. A First
Anended Gonsol i dated Conpl ai nt was served and filed, adding the |ast charge,
on January 7, 1981. Mdway through hearing, the first three charges settl ed,
| eaving only paragraphs 1-7, 11 and relief prayers 2, 3, and 6-11 of the Frst
Anrended Gonpl aint for decision . Judicial notice was requested and taken of
prior proceedi ngs before this Agency involving the sane Respondent.

Al parties were represented by counsel and afforded full opportunity
to conduct a hearing, including the right to call and exam ne w tnesses,
present docunentary evi dence, and argue their positions orally and in witing.
Briefs were received fromall parties on June 17, 1981. Based on the record
as a whol e, including observation of the deneanor of the w tnesses, | reach

the fol |l ow ng deci si on.

H ND NG G- FACT

1. Jurisdiction.

Respondent is an agricultural enpl oyer, and the Lhited Farm
VWrkers of Arerica, AFL-Q O (hereinafter "UAW) is a | abor organizati on,
wthin the neaning of the Agricultural Labor Relations Act (hereinafter

“the Act").



Respondent ' s supervisors and attorneys acted at all tines as its agents, as
did negotiators for the UPW The UFWis the certified collective

bar gai ni ng agent for Respondent's enpl oyees.

2. Background.

In 1975, an el ection was hel d anong Respondent's agri cul tural
enpl oyees, but was set aside by the Agricultural Labor Rel ati ons Board
(hereinafter "ALRB') due to multiple unfair |abor practices coomtted by

Respondent. SamAndrews' Sons, 3 ALRB No. 45 (1977). A new el ection was hel d

in Jduly, 1977, in which the UPWwas el ected and subsequently certified as
col l ective bargaining agent. SamAndrews' Sons, 4 ALRB Nb. 59 (1978).

Negoti ati ons began in January, 1979, during whi ch Respondent was tw ce found

to have violated the Act. In SamAndrews’ Sons, 5 ALRB No. 68, Respondent was

found to have nade di scrimnatory work assignnents, di scharges and denoti ons.

In SamAndrews' Sons, 6 ALRB No. 44 (1980), Respondent was found to have

viol ated sections 1153 (a) and (c) of the Act, and to have exhibited anti -
uni on ani nus.

In addition, 35 charges including several based on bad faith
bargai ni ng and uni |l ateral changes in working conditions, and sone 20 charges
including retaliatory discharge, layoffs and threats based on uni on
affiliation have been tried and are awai ting deci sion by Admnistrative Law
dficers before this agency. (See Cases 79-CE13-D et al., and 80-C& 20-D et

al ., respectively.)



3. Hstory of Negotiations.

Negoti ati ons began in January, 1979, and on Novenber 5, a first
conpl ete proposal was submtted to the Gonpany by the UFW The Gonpany
responded on Novenber 7 wth a conpl ete counter-proposal. Both proposal s'
drew heavily froma "nodel " contract negotiated earlier betwen the UFWand
Sun Harvest, Inc. See General (ounsels' Exhibits, hereinafter cited as QX
6, 7 and 20.

h Novenber 15, Thonmas Nassif, attorney and negotiator for
Respondent, asked how the Sun Harvest agreenent mght fit into negotiations
since both parties appeared to be noving in that direction. (Reporters'
Transcript, Volune X1, pp. 206-7, hereinafter cited as RT X, 206-7.) The
Sun Harvest proposal s were di scussed of f-the-record on Novenber 15, and agai n
on Novenber 20, and were referred to by the parties in their correspondence
thereafter. (See, e.g., Respondent's Exhibit, hereinafter cited as R F).

O January 24, 1980, a neeting was hel d between the parties, at
whi ch the union inquired as to whet her Respondent woul d accept the Sun Harvest
agreenent, wth the addition of a cotton differential and hiring procedure
other than the hiring hall in Bakersfield. (RT X1, 168.) These additions
had previously been opposed by the UFW Lhion negotiators ..asked Conpany
representatives to discuss this possibility to get back to them Ibid.

O February 12, Don Andrews, Respondent's principal, dictated a
cassette tape (RX D), which was transcribed on

4



February 13 by a Wrd Processor enpl oyed by M. Mssif, and gi ven by him
M. Nassif contacted M. Andrews regarding several gaps in the tape. He
sent the transcript (RXE) and tape to M. Andrews, who inforned hi mthat
the gaps were insignificant.

M. Andrews corrected his copy of the transcript, which had
I ndi cated, by omssion of a colon which had not been dictated, but inplied in
tone and timng, acceptance rather than rejection, of Articles 44, 45, 46, and
47 of the Sun Harvest agreenent. These articles concerned respectively,
del i nquenci es, cost of living all owance, union respresentatives, and injury on
the j ob.

Listening to the tape and examning the transcript, it is clear
that an error in transcription was made. M. Andrews returned the
corrected proposal to M. Nassif (RT X1I, 104-6), according to him before
March 21 (RT X 11, 27), but according to Nassif, possibly after that date
(RT X1, 175-6). M. Nassif did not check the returned transcript for
corrections, since he had been concerned only about the gaps.

M. Nassif used the original uncorrected version of the transcript
to prepare a counter proposal in response to the UAWs request of January 24
regarding the Sun Harvest Agreenent. (See QX 8) This counter proposal was
nailed to the UFWon March 21, wth a copy to M. Andrews, incorporating
approval of Articles 44-47 of the Sun Harvest Agreenent.

The proposal was received by the Uhion on March 24, and answered
on March 25 calling attention to the Gonpany' s change of position on
Articles 44-46 wth a copy to M. Andrews. M. Smth, the UFWs

negotiator, indicated her



pl easure wth the Gonpany' s novenent, inplying a likely acceptance, although
the Sun Harvest |anguage was a conpromse fromits original proposal s on those
subjects. Article 47 had al ready been agreed to.

h March 26, M. Massif wote to Ms. Smth, wth a copy to M.
Andrews, indicating Respondent's intention not to grow cantel opes the
fol | ow ng season, but not nentioning the Sun Harvest Agreenent or the
UFWs letter.

Don Andrews received all this correspondence, glanced at their first
paragraphs, and placed thenin a file. GRT XII, 27-30) M. Andrews
testified it was his general practice to sinply glance at letters he receives
fromAnn Smth or Thomas Nassif, and not to read themor nake any detail ed
analysis of them (RT 30-2) Wile M. Andrews testified he generally |eft
the formul ati on of bargai ning proposals to M. Nassif, his active role in
bar gai ni ng negotiations and detail ed counter-proposal regarding the Sun
Harvest agreenent belie this claim

The next negotiating session took place on April 15, 1980, at which
M. Smth went through the Gonpany's March 15 proposal itemby item
I ndicating agreenent to Articles 44, 45 and 46, and changing its position by
offering a | Qyf cotton differential. M. Nassif and M. Andrews were bot h
present. M. Andrews took extensive notes and pl aced bl ue question narks next
to the articles concerning cost of |iving adjustnent and uni on
representatives. Afterward, he placed red question narks next to the articles

on del i nquency and injury



onthe job. (See RXJ; RT XIl, 38-40) M. Andrews nade no comment at the
tine regarding the error, although sone di scussion took place on clarification
regardi ng other issues and setting a date for the next neeting. (See RT I X
141)

M. Nassif and M. Andrews then net in caucus. M. Andrews
testified he then raised the i ssue of mstake or error, whereas M. Nassif
believed the first recognition of error on M. Andrew s part cane after the
cl ose of negoti ati ons.

M. Nassif and M. Andrews returned to the session, and M.

Nassif stated he agreed wth Ms. Smth's proposal that they di scuss several
i ssues other than those contained in Articles 44 - 46 at their next
neeting. They concluded the neeting at 2:45 PMw thout nention of the
error.

At about 4:15 PMon the sane day, Ms. Smth recei ved a tel ephone
call fromM. Nassif, apologizing and informng her of the error. M. Nassif
and M. Andrews had returned to M. Nassif’'s office, listened to the tape and
examned the transcript and concluded an error had been made. M. Smth net
wth the union' s bargai ning coomttee before the next schedul ed negotiation on
April 21, 1980, and informed themof the retraction. They were angry and
i ncredul ous over the failure of the conpany to correct its error earlier, and
were di sappoi nted that the progress they believed had begun to point toward an
agreenent, was illusory. (RT X, 4-6)

O April 21, M. Smth net wth M. Nassif, though M. Andrews, for
the first tine, was not present, ostensibly due to weather conditions. M.
Nassif agai n apol ogi zed and recounted the facts which established the error.

The enpl oyees present



indicated their disbelief, and blaned the conpany for a loss of trust. This
exchange went on for perhaps 20 mnutes. According to Ms. Smth, M. Nassif
was in a hostile nood. He chal | enged everything anyone said, telling people
they did not know what they were tal king about, and accusi ng the uni on of
deceiving the bargaining coomttee. M. Smth told M. Nassif "why don't you
shut your fucking nouth", and M. Nassif left. (RT X, 816) M. Mssif's
account is in substantial agreenent. (RT X, 15; X1, 196)

No further sessions took place until Gctober 7, and no new proposal s
or agreenents took place. A session held on Gctober 28 produced siml ar
results. During this tine, the Conpany allegedly attenpted to unilaterally
i npl enent a wage i ncrease and ot her changes in working conditions. (RT X,
20-3; @AX 17) O Cctober 28, the UFWoffered a 35 wage differential, wthout
response fromthe CGonpany to the date of hearing. (RT X, 21-2) No progress,
in short, has been nmade since April 15, 1980.

QONCLUSI ONSs GF LAW

It has now been six years since Respondent's first efforts to bl ock
uni on organi zation, and four years since certification, and there is still no
contract. Wile sone of this delay nmay be attributable to the union, a
consi derabl e portion has been due to the Conpany's | ack of interest, delaying
tactics, busy schedul e, and lack of availability. See MFarl and Rose

Production, et al., 6 ALRB No. 18 (1980).




More perhaps, it is due to a general and deeply hel d opposition to
uni onzati on anong its enpl oyees.

Wth regard to the particular facts of this case, it is well
recogni zed that an enpl oyer nay nodify the terns of its offer at any tine

prior to- provisional agreenent by the union. Gernan, Basic Text on Labor Law

p. 409 (1976). At the sane tinme, an enpl oyer nay not mslead the union into
bel i eving that agreenent has been reached on sone issues, in order to obtain
concessions on others. N.RBv. Mayers Brothers, Inc. (4th dr., 1967) 383
F.2d 242, 66 LRRM2031. In NNRBv. Mdvalley Seel Fabricators (2d dr., 1980)
102 LRRM 2062, cited by the UFWin its brief at p. 33, an enployer agreed to a

uni on proposal and told the union negotiator he woul d nake contact if there
were any errors or mstakes. Fve days later, the enpl oyer called to say
there were four points that had to be changed. The Court agreed with the
Board and ALJ that the enpl oyer had nani fested his assent both directly and by

his silence, on the days foll ow ng.

In Henet Wiol esal e Gonpany (1978) 4 ALRB No. 75, the Board approved

an ALO deci sion in which a typographical error |ed to acceptance of articles
which the conpany later illegally retracted. There al so, the agreenent nay

have been a mstake, but it was one that was produced by a | ack of serious

intent to negotiate on the part of the conpany.
In both cases, a legitinate conpany error was held to be a viol ation

of law notw thstanding the good faith



of the conpany in naking the error, due to delay and underlyi ng evi dence t hat
the conpany was not bargai ning in good faith. Wile Respondent argues that
contract lawis not generally applicable, the principle that an error nmay be
nonet hel ess binding on its nmaker 'is recogni zed both in contract and | abor

| aw

Respondent, however, relies on MlLean- Arkansas Lunber (o., 109 NLRB

1022 (1954), in which a negotiator agreed to an arbitration clause in a
proposed contract based on a mstaken understandi ng of what had been agreed to
in conference wth a federal conciliator. The union agreed, and the parties
net the followng day to sign the contract. The enpl oyer read the tentative
contract and refused to signit. The trial examner held, sustained by the
Board, that although a definite contract had been agreed to, it had been based
on msunderstandi ng regardi ng the enpl oyer's intentions, and there was no
unfair labor practice in refusing to sign the agreenent once the m stake was
di scovered. The discovery, however, was quick and wthout fault on the part
of the Respondent.

Smlarly, in Apache Powder Gonpany, 223 NLRB . 191 (1976), the Board

resci nded an agreenent based on unilateral mstake, and held that an

enpl oyer's refusal to execute the agreenent was not unl awful, where the
enpl oyer was not aware of the mstake when it nade the proposal. Wen the
enpl oyer discovered its mstake, it inmediately notified the union, and

refused to execute the contract until the error was
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corrected. Mreover, the Board noted that the mstake shoul d have been
obvious to the union as it was a substantial change fromthe enpl oyer's
previ ous bargai ning position. Wile Respondent argues this case is simlar to
the present one, since "the enpl oyer had never given any indication of
agreenent to Articles 44, 45 and 46." (Respondent' s Brief, p. 29), it had
indicated by word its intent to renew negotiations, and M. Nassif,
Respondent ' s negoti at or, whol eheartedl y approved of the nove. Al the Conpany
did was to accept the standard contract | anguage froma nodel agreenent, which
was not unusual or "obvious" error. Wile the enployer notified the union as
soon as it realized, by its admssion, that a mstake had been nade, this was
quite late, and after the union had altered its position in reliance on the
of fer.

Respondent al so cites Anerican Seating . v. NLRB, (5th dr., 1970)

424 F. 2d 106, 107-8, in which the conpany nade proposal s, then inforned the

union that the provision was bei ng w t hdrawn because the conpany had nade a

serious mstake in calculating the effect of the proposals, which could have
resulted in discrimnatory treatnent of ol der and nore experi enced enpl oyees.
The Gourt, Trial Examner and Board found that the provision had been

W thdrawn in good-faith. Here, however, there is no show ng by Respondent's

of mstake in substance or cal cul ated effect, and Anerican Seating is

i nappl i cabl e.
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Respondent correctly argues that clerical errors should not be
affirned as the intended positions of the parties. East Texas Steel Gasting
Gonpany, Inc., 191 NLRB 113 (1971) enf'd 457 F.2d 879 (5th dr. 1972);
Franklin Hosiery MIls, 83 NLRB 276 (1949); Wiile this is generally the case,

Respondent cannot use a clerical error to cover for its general |ack of
attentiveness or interest in bargaining to agreenent.

Respondent cites NLRB v. Handl e- Eastern Anbul ance Service, Inc. (5th
dr. 1978) 584 F.2d 720, in which the the Ffth drcuit determned that an

enpl oyer who had w thdrawn its proposal s when econom c conditions changed and
been placed in a stronger bargai ning position, had "good cause" for the
wthdrawal. The Court examned the negotiations as a whol e and found no bad
faith in the conpany's action. Here, however there was no substantive
justification for the Conpany's refusal to agree with the proposal s in
guestion, and consi derabl e evi dence of bad faith in the conpany' s conduct,
consi dered as a whol e.
It is true, as Respondent asserts, that:
"Wthdranal fromapparent or tentative agreenent is justified
whenever the change was not designed to bl ock agreenent but
was consistent wth legitinate bargaining strategy." S oner
Rubber Go., 123 NLRB 1440, 1441 (1959).
Yet that is manifestly not the case here, unless the mstake was pl anned,
whi ch is unproven.

12



Respondent further cites Logging Meat Go., 206 NLRB 303 (1973), in

whi ch the NLRB hel d that an enpl oyer who w t hdrew contract provisions after
the union's nenbership had ratified the proposed agreenent, but prior to
comuni cation of acceptance had not bargained in bad-faith. Yet, as
Respondent concedes, the Board found the reasons for rejecting the
provisions in question were not frivolous, since they involved terns the
enpl oyer did not intend to include in the contract. Wile Respondent agrees
that "Articles 44, 45 and 46 invol ved terns that Respondent had never
previously indicated a wllingness to accept and did not intend to include
such terns in the contract. This assertion is hard to accept, as these
subjects are coomon in all |abor agreenments, sone provision on these

subj ects would be likely in any agreenent, and Respondent nade no counter -
proposal s, and offered no substantive argunents agai nst these provi sions.

Wi | e Respondent cites GCentral Mssouri Hectric Gooperati ve,

Inc., 222 NLRB 1037 (1976), the Board there ruled that an enpl oyer's

w thdrawal of an agreed-upon offer during negotiations was not a refusal to

bargai n, since "the enpl oyer did not engage in a pattern of conduct which

was designed to avoid agreenent wth the Lhion. Here, the enpl oyer's

pattern of conduct, from1975 to ... present, show the opposite.

Respondent agrees inits Brief, that:
"when evi dence clearly indicates that an

enpl oyer w thdraws previ ously agreed upon

13



proposals in an effort to avoid entering into an agreenent
w th the union, then the enpl oyer may not be bargaining in

good-faith. See e.g., NLRBv. AW Thonpson, Inc., 449 F. 2d

1333, 1335 (5th Grl 1971); Qeat Wstern Broadcasting Corp.,

139 NLRB 92 (1962) (enpl oyer did not bargain in good-faith
when it revoked all concessions and renewed origi nal denands
after lengthy negotiations, and granted a unilateral change in
wages, hours and terns of enploynent.)" Respondent's Brief,
p. 36.
It asserts that there is not such evidence in the present case, yet its
history of unfair |abor practices, unilateral changes, and superficial
bar gai ni ng strategy prove ot herw se.

Respondent argues that 'an enpl oyer nay be deened to have bargai ned
in bad-faith when it revokes proposal s w thout giving any explanation." 1d.,
citing e.g., Janes F. Sanford, Inc., 249 NNRB No. 73 (1980); Lhited
Brot herhood of Carpenters and Joiners of Anerica, AFL-A O Local Uhi on Nob.

1780, 224 NLRB No. 26 (1979). Wiile Respondent explained it had nade a
clerical error, it gave no substantive explanation as to why the Sun Harvest
proposal s were unaccept abl e, and poi soned .the at nosphere of negoti ati ons.
There was no "legitinate bargaining strategy” either in the error, or in the

| ack of substantive argunent over these proposal s.
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The errors here concerned three crucial elenments in the union's
proposal , which the conpany negotiator believed appropriate as a way of novi ng
negotiati ons forward, where the conpany had anpl e notice and opportunity to
correct, where the union relied on acceptance in formulating its counter-
proposal s, and where the conpany had accumul ated a | engthy record of unfair
| abor practices and uni on busting techni ques, ranging fromdi scharge of union
adherents to evictions and unil ateral changes, and had enbarked on a canpai gn
to destroy the union. These factors indicate that while the conpany may have
nade a legitinate clerical error, its' failure to correct that error indicates
a general attitude toward coll ective bargaining, that was designed to
frustrate the purposes of the Act.

There is no question, based on the record evidence, that Respondent
nade a clerical error in agreeing to the provisions in question. Yet it
of fered no substantive reasons for failing to do so, nmade no alternative
proposal, and sinply denied it intended to include these itens inits ultinate
agreenent. It failed to exercise due care in checking the proposal s for
accuracy, and paid no attention to communi cations fromits own negotiator and
the Lhion relying on the error. These errors were not '"innocuous" (See
Respondent's Brief, p. 38), nor were they based on any substantive rational e,
such as a change i n enpl oyee thinking, Wul kan Seel Tank Gorp., 106 NLRB 1278
(1953); anbiguity in |anguage, Hol nes Typography, Inc., 218 NLRB 518 (1975);

changed ci rcunstances or any ot her reasonabl e expl anati on.
15



Under the ALRA good faith is determned by exam ng

the totality of the circunstances:
"W nust judge whet her Respondents bargai ned in good faith by
examng the totality of the circunsatnces including the parties'
conduct and statenments at and away fromthe bargaining table. In so
doing, we nust treat facts as an interrel ated whol e, for while sone
conduct standing al one nay constitute a per se violation of the-
Act, other conduct, innocuous in and of itself, may support an
i nference of bad faith when examned in light of all the evidence.

Montebel | 0 Rose, 5 ALRB No. 64 (1979) at p. 7.

(ne of the factors to be considered, as the UFW

pointed out inits Brief, is the length of the overall

negotiations in the industry.
"To conduct negotiations as a kind of charade or sham all the
whil e intending to avoi d reachi ng agreenent, woul d of course
violate 8(a)(5) and anount to 'bad faith’ bargai ni ng.
[Where years pass w thout an agreenent bei ng reached, the
conduct of the parties nust be scrutinized careful |y,
especi al | y when experi ence di scl oses that collective bargai ni ng

agreenents are usually reached in a fraction

16



of that tine. ntinental Insurance G. v.
NLRB, 495 F.2d 44, 86 LRRM 2003, 2004, 2005 (1974).

Negoti ati on sessi ons between Respondent and the UFWhave been
continuing for three years, since certification, wthout result. Respondent
has avoi ded obvious indicia of illegality in these proceedings, but its
overall record of discrimnation and anti-union ani nus denonstrates it has no
intent of conplying wth the Act.

Good-faith bargaining requires nore than nere "pro forna" conpli ance.
Surface bargaining, failure to provide an authorized negotiator wth authority
to bind the conpany, unreasonabl e delay, and | ack of serious intent also are
prohibited by the Act. The failure to offer substantive objections to the Sun
Harvest proposal s bl ocked further negotiations, and General Counsel's citation

of the follow ng | anguage fromA ternan Transport Lines, 587 F.2d 212 (1979),

IS most apt:
"If the enpl oyer has an objection to a union proposal or a
tentative agreenent, it is generally obligated to express
that objection so that neani ngful bargaini ng can proceed.
Wiet her the objections is wthheld intentionally. . . or
because the negotiators are in the dark about the
intentions of their principal, the enpl oyer's conduct is
equal |y inconsistent wth the

17



requi renents of good failth bargaining. "
General Qounsel 's Brief, p. 38.

M. Nassif's viewthat M. Andrews first brought the error to his
attention after the sessionin his office (RT Xil, 225) is the nore probabl e,
since as negotiator, his professional reputation was involved, and he woul d be
nore likely to recall the first shock of realization that he had erred.
Moreover, this version hel ps expl ain why no representati on was nade at the
session that there had been an error, and is consistent wth Don Andrews' |ack
of seriousness regarding the original proposal, and his failure to read the
uni ons witten response.

General ounsel cites Henet Wiol esale ., 4 ALRB Nb. 75, where the

Board noted it was inprobable that a omssion of proposals was the result of a
t ypogr aphi cal error, since the proposal was reviewed by Respondent and its
netotiator after it was typed. Here, there was no review and a mstake of
fact is apparent. The Board comment ed, however, that collective bargai ni ng
was a serious natter, and that the parties nust address sufficient attention
toits processes, in order to achieve the statutory goal. Here, Respondent
failed to read its correspondence or check its proposal for errors, which, in
context, displays bad-faith in negotiations, and a | ack of attentiveness to
the requirenents of good faith bargai ning under the Act.

As the NLRB explained in Wpl es-P atter Conpani es, 215 NLRB Nb. 80,
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“It is. . . of particular inportance, when the parties
have nade substantial progress toward agreenent, that the
nonentumnot be dissipated lightly. To this end. the Board
views wth concern 'a party's wthdrawnal of concessions
nade in negotiations, albeit tentatively, and regards as
evi dence of bad faith the failure to reasonabl e [sic]
explain such wthdrawal . . .[Cdtations omtted.]" 1d., at
485.

The exi stence of collective bargaining as a viable alternative to
viol ence and the disruption of comerce, depends on a fragile elenent: faith
that one's oppoinent is acting in good wll. This elenent, wthout which
bar gai ni ng beconmes a shamis destroyed as easily by inention as by negligent
or reckless disregard. Respondent had to have been aware of the inportance of
these provisions and this offer to the union, inlight of prior bargai ning
history. It's failure to check its own proposal for error or even read t he
Lhion' s response goes deeper than clerical error, and displays its attitude
toward the negotiations as a whole. Wiile the clerical error may have been
nade by the lawfirm the bad faith refusal to take negotiati ons seriously

cane fromthe client.
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REMEDY

To return the parties back to square one after four years of
fruitless negotiations woul d be unconsci onabl e. These enpl oyees have been
deprived of their statutory right to expect good faith bargai ning from
Respondent, not by its sinple clerical error, but by its failure to seriously
negoti at e.

This Gonpany has expended t housands of dollars in an effort to bl ock
sel f-expressi on and freedomof choice by its enpl oyees, and w || undoubtedly
spend t housands nore appeal ing this and other decisions, in the hope that its
enpl oyees w || becone di scouraged and | ose their resol ve.

To protect agai nst such di scouragenent, the NLRB has hel d enpl oyers
responsi bl e for the consequences of their acts, and to the provisions they
have, in bad faith, wthdrawn. Even though Respondent’'s mstake was real, it
poi soned t he at nosphere of negotiations by failing to take themseriously. The
Gonpany erred inits failure to correct its proposal, read uni on
correspondence, or act tinely to rectify the mstake, if noticed, at the April
15 neeting, as well as by it behavior at the April 21 neeting, in front of the
Lhion's negotiating conmttee, and now nust rectify these mstakes. In |ight
of its failure to offer any substantive objection to the Sun Harvest
provisions, | wll direct that Respondent return to the bargaining table on
the basis of an inplied-in-1aw agreenent to those provisions. The principle
of equitable estoppel as well precludes Respondent, follow ng
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Lhion reliance, fromwthdrawng its offer. It failed to exercise due
diligence to discover or correct it, and now nust accept the consequences of
its failure. As between the Union, which has not behaved i nproperly, and
Respondent, whi ch has, the choice is clear as to who shoul d suffer the | oss
occasi oned by Respondent's bad faith.

Respondent correctly asserts that ALRB investigators ought to have
determned, based on the tape recording, that an error had been nade. It
mght still proceed, however, on the theory that Respondent had anpl e notice
and opportunity to correct, and had di spl ayed bad-faith inits failure to read
comuni cations fromthe Uhion, discover the error, correct it intine, or
bef ore the next bargaining session, or offer any substantive reason for its
refusal to consider the proposal s in question.

In context, it is clear that Respondent had no serious intention of
reaching an agreenent wth the union. Certification took place in 1975, vyet,
still there has been no agreenent. MNunerous unfair |abor practice charges
have been filed agai nst Respondent over the past four years, and nmany days
have been spent in hearing testing its conpliance wth the Act. Two naj or
unfair | abor practice cases have been brought against it, on whi ch decisions
are pending. Wile no final decision has been reached on these charges,
Respondent has been recogni zed by the ALRB to have exhibited anti-uni on ani nus
on previous occasions, and in general, may be seen to be
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uninterested in the kind of conpromse and dial ogue that are sina qua
non of effective bargaini ng.
| therefore conclude that Respondent violated section 1153 (e) of

the Act by failing to bargain in good faith.

CROER

Pursuant to Labor (ode section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Sam Andrews' Sons, it officers,
agents, successors, and assigns, shall:

1. Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith, as defined by Labor Code section 1155.2 (a),
wth the Lhited FarmVWrkers of Anerica, AFL-Q O (URW as the certified
excl usi ve col | ective bargai ning representati ve of Respondent's
agricultural enployees, by failing or refusing to bargai n regardi ng wages
and working conditions of its agricultural enpl oyees.

(b) Inany like or related manner interfering wth, restraining
or coercing agricultural enployees in the exercise of rights guaranteed them
by Labor Code section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uoon request, neet and bargai n col |l ectively
in good faith wth the UFWas the certified excl usive col |l ective bargai ni ng
representative of its agricultural enpl oyees on the basis of its proposal of
March 21, 1980, and if an agree-
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nent is reached, sign a witten contract incorporating that agreenent, at the
request of the UWFW

(b) Make whole all agricultural enpl oyees enpl oyed by Respondent
in the appropriate bargaining unit at any tine during the period from Mrch
21, 1980, to the date on whi ch Respondent commences to bargain in good faith
and thereafter bargains to a contract or a bona fide inpasse, for all |osses
of pay and ot her economc | osses they have incurred as a result of
Respondent' s refusal to bargain, as such | osses have been defined i n Adam

Dairy, dba Rancho Dos R os (1978) 4 ALRB No. 24, plus interest conputed at 7

percent per annum

(c) Preserve and, upon request, nmake available to the Board or
its agents for examniation and copying all records rel evant and necessary to
a determnation of the anounts due to the af orenenti oned enpl oyees under the
terns of this Qder.

(d) Sgn the Notice to Enpl oyees attached hereto and, after its
translation by a Board agent into appropriate | anguages, reproduce sufficient
copi es in each | anguage for the purposes set forth hereinafter.

(e) Post copies of the attached Notice in conspi cuous pl aced
onits property for a sixty-(60) day period, the period and pl aces of
posting to be determned by the Regional Drector. Respondent shal l
exerci se due care to replace any Notice which has been altered, defaced,

covered, or renoved.
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(f) Provide a copy of the attached Notice to each enpl oyee
hired during the twel ve- (12) nonth period foll ow ng the date of issuance of
this Qder.

(g) Mail copies of the attached Notice in all appropriate
| anguages, wthin thirty (.30) days after the date of issuance of this Oder,
to all agricultural enpl oyees referred to in Paragraph 2(b) above and to all
enpl oyees enpl oyed during the payrol |l period i medi atel y precedi ng March 21,
1980 to date.

(h) Arrange for a representati ve of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages to
t he assenbl ed enpl oyees of Respondent on conpany tine and property, at tines
and placed to be deterined by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions enpl oyees nmay have
concerning the Notice or their rights under the Act. The Regional DO rector
shal| determne a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees to conpensate themfor tine [ost at this readi ng
and the questi on-and- answer peri od.

(i) Notify the Regional Drector inwiting, wthinthirty (30)
days after the date of issuance of this Qder, of the steps whi ch have been
taken to conply wth it. Uon request of the Regional Drector, Respondent

shal |

24



notify himor her periodically thereafter in witing of further actions
taken to conply with this Qder.
Dated: August 12, 1981.

Rennet . Jd oke
Admnistrati ve Law G fi cer
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed by the Uhited FarmWrkers of
Arerica, AFL-A O (UAW, the General (ounsel of the Agricultural Labor

Rel ati ons Board issued a conpl aint which alleged that we had violated the | aw
After a hearing at which each side had a chance to present its facts/ the
Agricultural Labor Relations Board has found that we failed and refused to
bargain in good faith wth the Lhited FarmVWrkers of Arerica, AFL-AQ O (URWY
inviolation of the law The Board has told us to post and nail this Notice.
V¢ will do what the Board has ordered, and also tell you that the Agricultural
Labor Relations Act is a lawwhich gives you and all farmworkers in
CGalifornia these rights:

1. To organi ze yoursel ves;

2. To form join, or hel p unions;

3. Tovotein a secret ballot election to decide whether you want a uni on
to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng conditions
through a union chosen by a majority of the enpl oyees and certified by
t he Board,;

5. To act together with other workers to try to get a contract or to help or
protect one another; and

6. To decide not to do any of the above things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do an%/t hing in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL in the future bargain in good faith wth the UFWw th the intent
and purpose of reaching an agreenent, if possible, on a collective
bargaining agreenent. In addition, we will reinburse all workers who were
enpl oyed at any tine during the period fromNMrch 15, 1980, to the date we
begin to bargain in good faith for a contract, for all |osses of pay and
ot her economc | osses they have sustained as a result of our refusal to
bargain wth the UFW

Dat ed:
SAM ANDREVE  SONS

By:

Representati ve Title

If you have any questions about your rights as farmworkers or this Notice,
you nay contact any office of the Agricultural Labor Rel ati ons Board.

This is an offical Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE
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